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original contract which may be mutually agreed on by the principals. In default of such reference and consent on the part of the sureties, they become discharged from all liability.*
Even though the written contract has a clause forbidding any oral alteration in it, and declaring that no change shall be made in it except in writing, such a provision is void, and the contract may be altered by oral agreement notwithstanding. This is because in law oral and written agreements are of the same class, both being simple or parole contracts, and hence are of equal force and effect. An agreement in writing, therefore, b}* the parties, to forfeit their legal rights, does not operate to change the law in this respect, and their rights can not be forfeited by such an agreement. One of these rights Is the privilege of modifying the contract by oral agreement.
Where contracts are illegal except when they are in writing, as under the Statute of Frauds, it follows that such a written contract can not be modified by oral agreement, since this would circumvent the law us applied to such canes. Thin also applies to promissory notes and other commercial paper. Oral agreements in regard to them are invalid, as they would work injustice to innocent parties.
Written contracts executed under seal, not required by law to be so, may be modified or altered by either written or oral agreements, but when this is done the whole contract in reduced to the force and significance of a simple or parole agreement, and no longer remains a specialty.
Furthermore this can only be done in the cane of a sealed contract, when the new agreement or alteration rests upon a new and separate consideration. Where the seal is required by law, alterations must also be made under seal. If, however, all the parties to the original agreement are together, and the instrument is changed by the principals who signed and sealed it, in the presence of all, and with the consent of all, the alterations are valid.
*See special clause, to be inserted in the bond knell to provide for sudi change!*, p. 509.